ROBERT LAYTONt N JANUARY 3, 1961, President Eisenhower instructed his Secretary of
State to deliver a note to the Charg6 d'Affaires ad interim of Cuba in Washington, which stated that the Government of the United States hereby formally terminated diplomatic and consular relations with the Government of Cuba.1 The next day White House Press Secretary Hagerty stated in a release that: "The termination of our diplomatic and consular relations with Cuba has no effect on the status of our naval station at Guantanamo. The treaty rights under which we maintain the naval station may not be abrogated without the consent of the United States." The concern demonstrated by the Government of the United States over the effect that a severance of diplomatic relations could have on its treaty rights vividly illustrates one of the uncertainties of public international law in a period when hostilities rarely take the form of traditional warfare. The course of the Cold War may cast doubt on the validity of some international agreements in such a way as to provide either the grounds, or the excuse, for the outbreak of full-scale hostilities. However, the adoption of the Charter of the United Nations and the evolution of a "new international law" can play a role in clarifying the effect of modern hostilities on treaties in the absence of a state of war.
For many years resort to force has tended to fall short of that state technically recognized as war. 3 To some extent this is true because of more recent The author wishes to express his appreciation to the Academy, to the Rockefeller Foundation whose funds make possible attendance at the Centre, and especially to Mr. E. Lauterpacht, of Cambridge University, Director of Studies for the section, without whose critical stimulation this study could not have been completed. However, this paper represents solely the personal views of the author. maintenance of their treaties. 8 Over the years the exceptions to the doctrine have expanded to the point where it may be said that the outbreak of war does not necessarily terminate treaty obligations.9 This development resulted from the increased interdependence and interrelationship of states, which would be continually upset by a concept of automatic abrogation, and from the realization by decision-makers that there is no necessary incompatibility between the existence of a state of war and the suspension or even the performance of certain types of obligations. 10 Some writers have assumed that resort to force short of war has little, if any, effect upon treaty obligations," 1 and that this phenomenon constitutes one of the advantages of the use of such measures. There is room for re-appraisal of this assumption.
For present purposes the phrase "measures short of war" includes that category of international processes whereby states, in order to settle their international differences, use varying degrees of coercion, ranging from withdrawal of diplomatic relations, retortion or retaliation, and the display of force, to war-like acts such as reprisals, blockades, embargoes, suspensions of commercial intercourse and, finally, the extensive use of armed forces without formal declaration of war. 12
8 Harvard Research 1185. Comment, supra note 7, at 566. The absence of any causal connection between the two events is suggested in 2 HYDE 1547. 10 Harvard Research 1185-86. Judge Cardozo, in applying his principle "that provisions compatible with a state of hostilities, unless expressly terminated, will be enforced, and those incompatible rejected," looked to three factors in order to determine compatibility: (1) the policy of the government; (2) the safety of the nation; and (3) the maintenance of the war. Techt v. Hughes, 229 N.Y. 222, 241, 128 N.E. 185, 191, cert. denied, 254 U.S. 643 (1920) .
11 HINDMA1SH, op. cit. supra note 3, at 96: "The occurrence of warlike acts in time of peace is paradoxical and leads to contrary situations. Execution of such measures is governed by restraining rules of war so far as those rules are deemed applicable by the enforcing state. In practice persons have not been detained and private property has rarely been confiscated. Diplomatic relations between the disputant states usually continue; treaties remain in force, and trade, commerce, and communication between the disputant states are allowed to continue." Id. at 87-88: "It was stated that reprisals, being limited in scope, were less likely than war seriously to affect international relations .... Again, resort to reprisals does not terminate existing treaties, does not affect private interests beyond the scene of operations, and raises no questions of neutral rights and duties."
12 Various descriptive tags have been applied to these processes by writers, with only minor differences as to subjects which are included and excluded. Professor Hyde uses the phrase "non-amicable modes of redress," and includes withdrawal of diplomatic relations and suspension of commercial intercourse. 2 HYDE, § § 586-595A. See also 6 HAcKWORTH,
DIGEST OF INTERNATIONAL LAW 151 (1943). Sir Hersch Lauterpacht excluded these subjects
The question is the extent to which the rules governing the effect of war apply to measures short of war. In seeking an answer, it will be necessary to examine those situations where in the past some concern has been manifested by the authorities of the states involved, through diplomatic correspondence, executive acts, legislative debates or court decisions. In addition, it may prove useful, as giving rise to a negative inference, to note those situations where hostilities took place, but no concern over possible effects on treaties was shown and performance of obligations continued unaffected.
In general, the effect of international incidents upon treaties may be said to be determined by the actions of the executive within a particular government, 13 with some light being shed by the activities of the legislature. On the whole, the role of the courts in this sphere has been slight.14 At the same time, it may be noted that the executive branch of a government is reluctant to state its position in legal terms since an unnecessarily definite position may prove embarrassing at a later time under changed conditions.1
5
In approaching the problem it will be useful first to examine briefly the attitude of states prior to formation of the League of Nations. Consideration will then be given to the effect of the Covenant, to episodes during the life of the League, and most important for practical reasons, to the situation created by the adoption of the Charter of the United Nations. No attempt will be made to examine all instances of the use of measures short of war.
II. TBE PERIOD PRIOR TO THE LEAGuE
For many years international law provided rules for the use of lesser measures of force by a state attempting to secure compliance with the alleged international obligations of a weaker state. 1 6 The extent to which the measures by employing the phrase "compulsive settlement of state differences." 2 OPPENrENmt 133; see BRIGGS, op. cit. supra note 9, at 947 (hostile measures short of war). An observation of Professor Moore is noteworthy: "In describing these measures as being 'short of war' it is not meant that they do not involve acts of war. What is actually meant is that, if not opposed, they may not result in the legal condition of things called a state of war." Letter to Hon. Hamilton Fish, M.C., N.Y. Times, Feb. 18, 1937, p. 16, quoted in 2 HYDE 1654. 13 McIntyre has said that: "the trend of the recent jurisprudence is for the courts to rely upon the determination of the executive in cases involving the effect of war on treaties." McINTYRE 2. The English courts "have consistently from early times adhered to the view that war is a matter peculiarly within the prerogative of the Crown, and that they ought to look to the Crown to give some indication of the existence of war, as indeed it usually does, by proclamation." McNair, supra note 4, at 29. See Techt v. Hughes, 229 N.Y. 222, 128 N.E. 185 (1920).
14 As to the effect of war and hostilities in general, it has been observed that, "Court decisions in point are few and usually deal with the question of the effect of the agreement as domestic law, rather than with the question of the status of the agreement under interna- 
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of that day-reprisal, siege, pacific blockade-affected treaties, was related to the need to take such actions in order to preserve the state itself. Legal form was given to such actions by reference to the concept of "emergency," which temporarily suspended the obligation of the treaty.17
The "pacific" blockade of Venezuelan ports in 1902 affords a representative example. As the result of the refusal of the Venezuelan Government to pay reparations for a series of seizures of British ships, injuries to British subjectslS and unpaid commercial claims to several nations, Great Britain joined Germany and Italy in seizing several Venezuelan warships and shelling two forts,19 and then, on the failure of these efforts, in the institution of a blockade. More than a year later, agreements were concluded for payment of the claims of the blockading powers, and the blockade was raised. 20 Although no declaration of war was made, considerable doubt existed at the time as to whether the entire situation constituted a state of war. Later commentators have also disagreed on the question. 2 ' Article VII of the protocol between Great Britain and Venezuela resolved the matter as follows:
The Venezuelan and British Governments agree that, inasmuch as it may be contended that the establishment of a blockade of Venezuelan ports by the British naval forces has ipso facto created a state of war between Venezuela and Great Britain, and that any treaty existing between the two countries has been thereby abrogated, it shall be recorded in an exchange of notes between the undersigned that the Convention between Venezuela and Great Britain of October 29, 1834, which adopted and confirmed mutatis mutandis the treaty of April 18, 1825, between Great Britain and the State of Colombia, shall be deemed to be renewed and confirmed or provisionally renewed and confirmed pending conclusion of a new treaty of Amity and Commerce. 
MEASURES SHORT OF WAR
The ensuing Exchange of Notes, 2 3 employing language almost identical to that of the protocol, explained that under the circumstances the treaty in question "shall be deemed to be renewed and confirmed."
Apparently Great Britain was concerned that the occurrence of these hostilities, not dignified by the formal status of war, might give Venezuela the opportunity to seize upon the then accepted principle that war abrogates all treaties in order to avoid the obligations of the 1834 commercial agreement. 24 Whatever their reasoning, the parties undoubtedly recognized that the blockade might be said to have affected the treaty. The later decision of the Permanent Court of Arbitration on the claims of the blockading powers for preferential treatment in the payment of claims by Venezuela avoided ruling on the legal status of the hostilities, used conflicting terminology in describing their nature, and unfortunately is not helpful in ascertaining what effect, if any, the hostilities had upon prior treaties. 25 The treaty of 1834 between Great Britain and Venezuela appears still to be considered in force between the parties. 
III. EFFECT OF MEASURES SHORT OF WAR DURING THE PERIOD OF THE LEAGUE
The actions of a state that initiates hostilities will produce certain results on its relations with the state against which the action is taken and also upon third states. However, with the organization of the world community the problem of the effects on treaties produced by hostile acts acquires a new dimension: The international organization becomes entitled, once it decides the hostilities are of a defined nature, to employ economic and military sanctions, which may affect any number of existing treaty relationships.
A. Machinery of the League.--The machinery provided by the Covenant of the League of Nations for the application of organized measures short of war to a Covenant-breaking state was contained in Article 16. This article, and the major design of the entire Covenant, was keyed to the unfortunate 27 touchstone of a "resort to war" in the contemporary context of the meaning of that phrase. Although it was expected that a centralized decision by the 23 Reprinted in McNAm, THE LAW OF TREATiEs 537 (1938). 24 In each of the years 1841, 1843, 1879 and 1897, the Government of Venezuela had notified Great Britain that it wished to terminate the Treaty of Amity, Commerce and Navigation, which it had adopted in 1834. McNAm, THE LAW OF TREATiEs 366-67 (1938). On each occasion the British Government declined to accept such unilateral termination. 25 In this award, the following characterizations were given to the blockade and hostilities: "military operations," "war," "warlike operations. 
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Council of the League would be made to determine the proper application of the article, the Assembly early adopted a resolution stating:
It is the duty of each Member of the League to decide for itself whether a breach of the Covenant has been committed. The fulfilment of their duties under Article 16 is required from Members of the League by the express terms of the Covenant, and they cannot neglect them without breach of their treaty obligations.
28
For a variety of reasons the League's machinery for application of the collective economic sanctions under Article 16 against a nation employing armed force was not used on the occurrence of major instances of resort to force short of war, i.e., the Italian bombardment of Corfu in 1923, the GrecoBulgarian disturbance of 1925, and the Sino-Japanese hostilities of the thirties. 29 There was sufficient concern in the League over the legality of using the economic sanctions of Article 16 during a period of technical peace for the Council to request the opinion of its Secretary General. His report concluded that the Covenant contemplated the use of collective economic and military sanctions without requiring a declaration of war or even without being inconsistent with a state of peace.
30
In upholding the duty of a League member, once it considers Article 16 to be applicable, to take action against the aggressor and also to "recognize the lawfulness of measures of economic pressure taken.., by other Members of the League," 31 "The conclusion is that strict application of the economic sanctions of the article without resort to war is possible without violating legal rights of the Members applying the sanctions or (probably) of Members which do not consider the Covenant to have been broken." Id. at 836.
Article 20, referred to as authority for the subordination of pre-existing treaties to obligations under the Covenant, reads as follows:
1. The Members of the League severally agree that this Covenant is accepted as abrogating all obligations or understandings inter se which are inconsistent with the terms thereof, and solemnly undertake that they will not hereafter enter into any engagements inconsistent with the terms thereof.
2. In case any Member of the League shall, before becoming a Member of the League, have undertaken any obligation inconsistent with the terms of this Covenant, it shall be the duty of such Member to take immediate steps to procure its release from such obligations. 33 The use of the term "abrogate" is significant. It may be inferred from its use, and the citation of Article 20 in connection with the invocation of the sanctions of Article 16, that as each member state considers the casusfoederis to have arisen, those treaties between it and the aggressor state, and those between any other member and the aggressor, which are inconsistent with enforcement of the sanctions are ipso facto terminated. Particular attention was called to transit conventions or other treaties which could be relied upon to aid the movement of troops and supplies to the aggressor.
The major practical difficulty in applying these prescriptions was the determination of which obligations were inconsistent with sanctions under Article 16. Once the formula of leaving such matters to the decision of individual members was employed, the effectiveness of the entire scheme was weakened. One may speculate that the choice of the abrogation formula by the architects of the Covenant was influenced by the prevalence at that time of the older doctrine that war-and the machinery of the League was keyed to the concept of war-abrogated most treaties.
As to states not members of the League, and bound only by the ordinary rules of international law, the report expressed doubt whether these were under a legal obligation to acquiesce in the implementation of the sanctions under Article 16, but hoped that they would take a "benevolent attitude" toward the policy of members, and suggested they would be incurring a great moral responsibility if they frustrated such efforts. 34 The non-membership of such powerful states as the United States and Soviet Russia in the League may have been a factor in this extremely cautious approach. 40 This Committee instituted a complex of sanctions against Italy to be carried out by League members, among which were (1) an arms embargo, (2) a credit embargo, (3) an import boycott and (4) an export embargo on certain key products. 4 1 The Committee further recommended that co-operating members increase their imports in favor of countries which suffered by loss of Italian markets and that they assist generally in organization of the international marketing of goods with a view to offsetting any loss of Italian markets that the application of sanctions may have involved.
MEASURES SHORT OF WAR
A legal subcommittee submitted a report on the application of sanctions to private contracts, commercial treaties, treaties of friendship and non-aggression, and the most-favored-nation clause. The report contained certain significant conclusions: (1) an action brought by an Italian on a contract with a national of a sanction-participating state for non-performance would fail in the courts of that state; and if brought in an Italian court, any judgment could not be executed in the defendant's country since to do so would override the effect of Article 16; (2) the non-performance of a commercial treaty with Italy would give Italy no legal rights; however, Italy would not have the right to withhold performance of her obligations under a treaty or to annul or suspend the performance of contracts in process since the Covenant-by virtue of which the sanctions were taken-bound both Italy and League members; (3) the application of economic and financial sanctions against Italy by a party to a treaty of friendship and non-aggression which provides against participation in any international entente preventing purchase or sales of goods or granting of credits would not violate such a treaty since the contracting parties were members of the League and their agreements were subject to Articles 16 and 20 of the Covenant; (4) similarly, the most-favored-nation clause was interpreted so as not to deprive co-operating states of benefits they would receive had sanctions not been imposed against Italy.
4 3 As to the conflicting obligations created by transit or communications conventions previously concluded with states not members of the League, the subcommittee reasoned that "the League is entitled to hold that no individual member can release itself from the obligations which result from Article 16 of the Covenant by invoking obligations assumed towards a country not belonging to the League." 44 The sanction-participating states further agreed to consider those agreements under which Italy owed debts payable to them as valid and only temporarily suspended.
4 5 2. Japan v. China.-The Sino-Japanese hostilities of the thirties took place against a background of multilateral political alliances which were designed to preserve a political status quo and prevent the very occurrences which transpired. For their own reasons the opposing belligerents refused to admit the existence of a state of war at the time, 46 and they maintained many outward manifestations of peaceful status. The Nine Power Treaty, 47 to which both Japan and China were signatories, was one of the series of political alliances resulting from the Washington Conference of 1921. The contracting parties agreed to respect "the sovereignty, the independence, and the territorial and administrative integrity of China." In 1931 Japan occupied Manchuria as part of her national policy of bringing about a "new order" in Asia.
The United States early in 1932 indicated to the Japanese and Chinese Governments that it considered the Nine Power Treaty in full force and effect. 48 Secretary of State Stimson asserted that:
[1]t is clear beyond peradventure that a situation has developed which cannot, under any circumstances, be reconciled with the obligations of the covenants of these two treaties; and that if the treaties had been faithfully observed such a situation could not have arisen. The signatories of the Nine Power Treaty and of the Kellogg-Briand Pact who are not parties to that conflict are not likely to see any reasons for modifying the terms of those treaties.
49
The Japanese Government did not deny the continued validity of the treaty, but argued that its action in China was a measure of self-defense.50 It considered the treaty outmoded, but not abrogated.51 The other signatories appeared to agree that the treaty was in force but asserted that Japan was not living up to her obligations under it.52 These events are significant when placed in the context of a political rather than a commercial treaty in which the effect of hostilities is not necessarily incompatible with performance of the obligations imposed. It has been observed that the commercial treaties concluded among the powers with interests in the Far East were not affected by the Japanese aggressions. 53 Placed in context, the use of coercion by Japan represented an attempt to modify the status quo in the Far East in order to secure for itself a larger share of power. 54 The very actions proscribed by the Nine Power Treaty were the actions which 47 Japan undertook; hence there exists no reasonable ground for asserting that this political alliance was suspended temporarily; similarly, a claim that the treaty was abrogated by the hostilities would of necessity be a unilateral determination opposed by the remaining signatories.
In the context of a power struggle a state may advance varying, and sometimes conflicting, legal justifications for political and military actions it is determined to take for various unrelated internal economic or political reasons. The actions of Japan with respect to the Nine Power Treaty may be so characterized. While officially taking various legal positions-i.e., that the treaty was outmoded, inapplicable to a purely Sino-Japanese matter, and had been violated by its opposing belligerent-her representatives in informal diplomatic discussion admitted that promises under the treaty had been broken. They maintained that the aggressive actions of the government were compelled by the demands of certain internal political factions. 55 The officials of other States, however, recognized that Japan had ignored the treaty5 6 and gave their understanding of the legal situation as one "where one party to an international treaty maintains against the views of all the other parties that the action which it has taken does not come within the scope of that treaty, and sets aside provisions of the treaty which the other parties hold to be operative in the circumstances."57 In 1937, the League of Nations indicated that Japan had violated the Nine Power Treaty and could not justify her actions on legal grounds, 58 but failed to employ enforcement measures against her. It may be concluded that when a state ignores the obligations of a multilateral political alliance by employing force, the treaty may be said technically to have remained in effect as to the remaining parties, but since its purpose was preservation of a political status quo, such a conclusion would appear to be of small comfort to anyone.s 59 The question of revival of the ignored obligation is not relevant to a treaty of political alliance designed to preserve a status quo. It has been pointed out that treaties providing for membership in international unions were, however, not affected by the conflict. WRIGHT, 
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legislation, 60 and, on the other hand, the Roosevelt Administration had slowly adopted a policy of supplying considerable aid to the allies short of entering the war. 61 During the years 1939-1941, this policy brought about many controversial interpretations of internal legislation in order to implement a policy of partisan neutrality.
62
The increasingly intense hostile actions of the Axis Powers caused the United States to seek avoidance of international obligations that restricted its policy of aid to the belligerents with whom its sympathies lay. The Administration desired to escape the tonnage limitations on vessels, particularly oil tankers, imposed by the International Load Lines Convention. 63 The then Acting Attorney General of the United States relied upon the absence of normal peacetime relations, which he asserted were a basic condition on which the convention was founded, to advise President Franklin Roosevelt that the treaty could be suspended by the United States even though, as to it, a state of war did not exist. 64 His opinion stated:
In short, the implicit assumption of normal peacetime international trade, which is at the foundation of the Load Line Convention, no longer exists. ... The fundamental character of the change in conditions underlying the treaty, however, leaves the Government of the United States entirely free to declare the treaty inoperative or to suspend it for the duration of the present emergency.
65
The technical rule of international law cited as a justification for the action was the doctrine of rebus sic stantibus, 6 6 since the traditional rule of treaty abrogation on the occurrence of war was not factually available. Interestingly, the opinion gave the President a choice: suspension or termination. It is questionable whether rebus sic stantibus can logically produce a result other than 
IV. THE SITUATION UNDER THE CHARTER OF THE UNITED NATIONS
In the major armed conflicts that have taken place since World War II formal declarations of war have not been issued. The prospects are that this tendency will continue. The Charter of the United Nations is not dependent on a finding of a "resort to war" by a state in order to activate its peaceprotecting machinery. To a large extent the doctrine of legal, or justifiable, war has been outlawed in the international community. 70 The Charter directs itself to "threats to the peace, breaches of the peace, and acts of aggression." 7 1
In a sense, past concern over the effect of war on treaties may be said to be obsolete. Of course, many of the concepts employed in that inquiry are directly analogous and, provisionally at least, authoritative as to the conse- Although not a member of the League of Nations, the United States appeared to recognize the obligations of collective resistance to actions deemed aggressive in nature by refusing to allow older concepts of neutrality to prevent assistance to peaceful states. This attitude was clearly expressed by Attorney General Jackson, who stated: "Present aggressive wars are civil wars against the international community. Accordingly, as responsible members of the community, we can treat victims of aggression in the same way we treat legitimate governments when there is civil strife and a state of insurgency -this is to say, we are permitted to give to defending governments all the aid we choose. 70 Clearly the dichotomy between the legal states of war and peace still remains all-important for many non-international purposes. The determination of whether a state of war exists is made by many different parties for a variety of different purposes and in order to achieve separate goals. McDougal & Feliciano, supra note 54, at 241. An example of a commentator who fails to differentiate between the different purposes for which the decision is made is found in Pye, The Legal Status of the Korean Hostilities, 45 GEo. L.J. 45 (1956) , wherein the author concludes on the basis of internal military tribunal decisions and cases interpreting life insurance policies and statutes of limitations, that the Korean hostilities "did in fact constitute a state of war.. . ." Id. at 59. He takes issue with Professor Hersch Lauterpacht, who wrote: "Although hostilities waged for the collective enforcement of International Law-in particular, of the Charter of the United Nations-are calculated to exhibit the normal characteristics and manifestations of war, it is probably inaccurate and undesirable to describe them as war in the accepted sense of the word. Thus when in 1950 the forces of the United Nations were engaged, in pursuance of a decision of the Security Council, in repelling the invasion of South Korea by North Korea, there was no disposition on the part of either of the United Nations as a whole or of the participating States to treat as war in the formal sense of the word what Chapter VII of the Charter describes as enforcement action." 2 OPPENHEM 224. It is believed that Professor Lauterpacht's description of what takes place under an application of Chapter VII cannot be refuted by a single-purpose characterization of these same events based on domestic laws, domestic court decisions, and for the purpose of domestic legal certainty.
71 U.N. CHARTER ch. VIII.
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quences which may be expected from the outbreak of major hostilities no longer termed war. 7 2 Particularly significant is the manner in which the organized international community contemplates dealing with the outbreak of hostilities it considers a threat to, or breach of, the peace, or an act of aggression.
73
A. Enforcement Measures Initiated by the Organization.-The Charter of the United Nations, as originally conceived, placed the responsibility for maintenance of the peace on the Security Council. Hence, most discussions on this subject at the San Francisco Conference centered on actions that might be taken by the Security Council. Under Article 41:
The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.
Under Article 42 where the Council concludes that measures not involving force will not prove, or have not proven, effective, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Natons.
The question then arises as to what effect the initiation of such unarmed and armed coercion will have upon existing treaties that impose duties incompatible with the measures taken, and also on treaties that in no manner interfere with the United Nations action. 
MEASURES SHORT OF WAR
The reason advanced by Norway for this addition was that:
The rules of International Law continue to bind States in so far as the Charter does not derogate from them. An express stipulation seems necessary even if a clause is inserted in the Charter to the effect that all treaties or treaty clauses incompatible with its terms are annulled as between the members.
75
The Norwegian Delegate was asked to agree to reserve discussion of this amendment "until [the Committee on Legal Problems] had acted upon a broader proposal relative to treaty obligations incompatible with the provisions of the Charter."76 That Committee had been engaged in the drafting of eventual Article 103, which now provides:
In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.77
In drafting Article 103, the Committee on Legal Problems (Committee 2) clearly was aware of the type of problem of conflicting treaty obligations that might arise from a Security Council request for application of "measures not involving the use of armed force" pursuant to Article 41. The report of the Committee explained the type of conflicting obligations foreseen by its suggested text, as follows:
The nature of such a conflict has not been defined, but it would be enough that a conflict should arise from the carrying out of an obligation of the Charter. It is immaterial whether the conflict arise because of intrinsic inconsistency between the two categories of obligations or as a result of the application of the provisions of the Charter under given circumstances: e.g., in the case where economic sanctions were applied against a state which derives benefits or advantages from previous agreements contrary to said sanctions.I8
It must be noted for later inquiry that the reference to economic sanctions is not specifically limited to Article 41 and hence the Security Council, but it is in general terms and potentially applicable to the General Assembly. Of further significance is the interpretation of Article 103 as not providing for automatic abrogation of conflicting treaties, but rather as requiring that obligations under the Charter "shall prevail." "Moreover it [the Committee] 77 The Committee on Enforcement Arrangements later adopted the original language and deferred the Norwegian amendment on the ground that a broader proposal was being considered elsewhere. Id. at 431. has decided that it would be inadvisable to provide for the automatic abrogation by the Charter of obligations inconsistent with the terms thereof. It has been deemed preferable to have the rule depend upon and be linked with the case of a conflict between the two categories of obligations. In such a case, the obligations of the Charter would be pre-eminent and would exclude any others."
As to conflicting obligations with non-members of the United Nations, the Committee was of the opinion that:
In the event of an actual conflict between such obligations and the obligations of members under the Charter, particulary in matters affecting peace and security, the latter may have to prevail. The Committee is fully aware that as a matter of international law it is not ordinarily possible to provide in any convention for rules binding upon third parties. On the other hand, it is of the highest importance for the Organization that the performance of the members' obligations under the Charter in specific cases should not be hindered by obligations which they may have assumed to non-member States.... The suggested text is accordingly not limited to pre-existing obligations between members. 2. The Security Council.-In view of the history of the Norwegian suggestion, the context in which Article 103 was created, and the specific language of the Report of Committee 3, there appears little question that existing treaty obligations between member states inconsistent with enforcement measures taken pursuant to a Security Council decisions' need not be observed by cooperating member states. This opinion is supported by writers. 82 The reference to factual consequences in Article 103 leads to the conclusion that inconsistent agreements do not ipso facto come to an end, but that the inconsistent performance required under their terms is temporarily excused. The formula employed evidences no intent to terminate such treaties, but rather the desire to avoid the hindering requirements of their terms. It is presumed that upon cessation of the emergency situation their terms, if no longer inconsistent with Charter obligations, would be once more binding. However, revival of the ob- ligations would afford a complaining state no legal claim arising from damage caused by the previously suspended performance.
As to treaties with non-members, it is also believed that when their obligations conflict with legal duties created by Security Council decisions under the Charter, such obligations become legally inoperative.
8 3 This principle is accurate to the extent that adoption of the Charter, and in particular Article 2(6), created a new international law for the world community, which all states, non-members as well as members, must respect. The position taken by the framers of Article 103 toward non-members is considerably stronger than the attitude of the League toward the same problem, possibly due to the almost universal membership of the United Nations.
A significant problem with the Charter formula lies in the determination of when a "conflict" between the two sets of obligations arises. Noteworthy is the decision taken at San Francisco not to assign this task to any particular organ of the organization. The problem raised by absence of interpretation by a supra-national organization is one beyond the scope of this paper. However, it is significant for present purposes that "conflicting" or "inconsistent" obligations are used as the touchstone. The inference may be drawn that those treaties that in no way are inconsistent with the measures taken under the Charter remain unaffected by the occurrence of hostile acts. Thus, a causal link is required between the use of coercion and the excuse from treaty performance. Under the old doctrine that "war ipso facto abrogates treaties," no necessary connection existed between the two events. It has been suggested that only from the repeated simultaneous occurrence of coercion and excuse from treaties was the general rule as to abrogation deduced.8 4 The evolution of the "abrogates some, suspends some, leaves others intact" rule was basically founded on the rational connection requirement of Judge Cardozo's "incompatibility" doctrine in Techt v. Hughes.85 Thus the Charter has expanded the applicability of the rational connection test.
3. The General Assembly.-The recent difficulties of the Security Council as keeper of the peace have directed attention toward the powers of the General Assembly.
8 6 The absence of the Soviet representative from the Security Council upon the outbreak of the Korean hostilities allowed the Council to initiate enforcement measures and to recommend to members the use of armed force to resist aggression. With the return of the U.S.S.R. to the Council, the General Assembly passed the Uniting for Peace Resolutions and others, which allowed it to direct the major efforts of the United Nations throughout the crisis. The General Assembly further recommended 8 9 that every state apply an embargo on shipment of military and strategic materials to areas under North Korean or Communist Chinese control, co-operate with other states in carrying out the embargo, and report to the Additional Measures Committee on the steps taken. Soviet Russia and Poland had unsuccessfully contended that the question of embargo came under Chapter VII and, therefore, that it was the duty of the General Assembly under Article 11(2) to refer the matter to the Security Council, especially since the sanctions were in reality Article 41 measures.
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These events raise the question of the effect on treaties produced by a recommendation of the General Assembly rather than by a decision of the Security Council. Subcommittee intended that a state should not be held responsible for treaty violations resulting from the application of collective measures recommended by either the Security Council or the General Assembly.9 4 He pointed out that the report had not simply relied upon Article 103 because there was some question whether that article applied to recommendations of the Security Council and the General Assembly as well as to decisions of those organs.
Background of the Economic Measures Taken in
9 5 But, he continued, the Subcommittee had chosen its language in the light of the Article 103 problem and had desired to introduce the principle into international law if it did not already exist. The opposing view, expressed by the representative of Belgium, was that unless Article 103 was invoked the General Assembly and the Security Council should not adopt resolutions that the members could not implement without violating their contractual obligations. 97 He also noted the danger of a general statement that would not take into consideration "the fact that Article 103 could not apply to legal obligations assumed in respect of nonMember states."98
Following a discussion in which it was pointed out that the wiser course was to avoid direct reference to the primacy of Security Council and General Assembly recommendations over conflicting treaty obligations,99 the Committee adopted the following language:
In the event of a decision or recommendation of the United Nations to undertake collective measures, the following guiding principles should be given full consideration by the Security Council or the General Assembly and by States:
It is of importance that States should not be subjected to legal liabilities under treaties or other international agreements as a consequence of carrying out United Nations collective measures.
00
The General Assembly took note of this report and its conclusions in a resolution' 01 that led to the undertaking of economic measures in Korea. There thus appears to be general agreement that the implementation of collective measures, whether authorized by recommendation or decision, should not be hampered by the concern of states with possible violation of other international obligations. 102 However, while attempting to insure that collec-
